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BEFORE THE DEPARTMENT OF AGRI CULTURE
OF THE STATE OF MONTANA

NOTI CE OF PROPGCSED
ADOPTI ON

In the matter of the proposed )
adoption of new rules I )
through X relating to )
) NO PUBLI C HEARI NG
) CONTEMPLATED
)

alternative dispute
resol uti ons of seed contract
di sput es

TGO Al Concerned Persons

1. On August 21, 2004, the Montana Departnent of
Agricul ture proposes to adopt newrules | through X relating
to alternative dispute resolutions of seed contract disputes.

2. The Department of Agriculture will nmake reasonable
accommodations for persons with disabilities who wish to
participate in the rul emaki ng process and need an alternative
accessible format of this notice. |If you require an
acconmodat i on, contact the Departnment of Agriculture no |ater
than 5:00 p.m on August 5, 2004 to advise us of the nature of
t he accommodation that you need. Please contact Gegory H.
Ames at the Montana Departnent of Agriculture, 303 N. Roberts,
P. O Box 200201, Hel ena, MI 59620-0201; Phone: (406) 444-2944;
TTY: (406) 444-4687; Fax: (406) 444-5409; or E-mail
agr @tate.nt. us.

3. The proposed new rul es provide as foll ows:

NEWRULE |  DEFINITIONS The definitions in this
subchapter apply to 80-5-501 through 80-5-510, MCA

(1) "Alternative dispute resolution" (ADR) neans a
process by which the parties agree to submt their differences
to the judgnment of an inpartial council.

(2) "Buyer" means a person who buys agricultural seed.

(3) "Council"™ means the alternative dispute resolution
counci| established in 80-5-504, MCA

(4) "Seller"” neans a person selling agricultural seed.

AUTH.  80-5-509, MCA
| MP:  80-5-509, MCA

REASON: The statute does not define these terns used in
the alternative dispute resolution process.

NEWRULE 1l  BUYER FORMS FOR ALTERNATI VE DI SPUTE
RESOLUTION (1) The buyer's sworn conplaint nust be on forns
provi ded by the departnent or in a format containing the
follow ng information:

(a) nane and address of person or conpany filing for
alternative dispute resolution

MAR Notice No. 4-14-138 14-7/ 22/ 04



- 1544-

(i) permssion to enter owned or |eased property for
pur poses of conducting an investigation of the sworn
conpl ai nt;

(b) seller nane and address where seed was purchased;

(c) crop kind, crop variety and, if applicable, brand
namne;

(d) lot nunmber and anmount of seed purchased, purity and
germ nation information

(e) amount of carryover seed avail able for sanpling
pur poses;

(f) description of conplaint, including alleged damages
and doll ar | oss estinmates;

(g) crop production information may include, but is not
[imted to:

(i) legal description of field,

(i1) acres affected;

iii) planting date, seeding rate, and seedi ng depth;
iv) previous three years field crop history; and

) directions to or |location of field;

) filing date;

i) signature; and

) notary's acknow edgnent.

) The filing fee of $250 nmust acconpany the copy sent
to the departnent, and is non-refundabl e upon receipt of an
answer fromthe seller as required in 80-5-506(2), MCA

(3) The departnment may request additional information.

AUTH.  80-5-509, MCA
| VP:  80-5-506, MCA

REASON:  This rule provides a list of itens inportant and
necessary for the council to investigate a claimby a damaged
party. This format of information will allow for each request
to be simlar in appearance and content, allow ng for easier
and tinely interpretation of claiminformation.

Both parties involved in the Alternative D spute Resol ution
(ADR) process will initially pay a $250 filing fee. The
filing fee will be deposited in the seed account established
by 80-5-132, MCA for the purpose of funding costs of the
investigation and ADR. |If the costs exceed the original
filing fees, the council can assess the additional costs to
the non-prevailing party or equally distribute them between
the parties to the extent that the parties have agreed in
witing to the equal distribution. An ADR and investigation
may involve, but is not limted to, the foll ow ng cost
estimates: Seed Lab Analysis for purity and germ nation $44,
El ectrophoresis testing to determne variety of a questioned
seed $100, Trait Testing $15 per trait using Enzyne-Linked

| mmunoSor bent Assay (ELI SA) net hods, review of submtted
docunent ati on, exam nation of buyer and seller, field

i nspection of growing crop and sanpling of remaining seed $300
(15 hours @ $20 per hour), Laboratory grow out test of seed
$400, two neetings of council nenbers including |odging, per
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diem and m | eage costs $1,160. Departnment of Agriculture
adm ni strative costs of mailing the statutorily required
notices to the buyer and seller, establishing docunentation
files and copies, costs of informal hearing roonms, and ot her
procedural costs are established to account for 20% of the

fi xed or known costs being approxi mately $403. The total
expected cost of an ADR and investigation and concl usi on woul d
be $2,422. The additional cost of investigation, above the
filing fees, in this scenario is $1,922. This noney woul d be
rei nbursed to the departnment’'s seed account for a zero cost

i npact to the departnent.

The total econom c inpact to the non-prevailing party woul d be
$2,172. The econonmic inpact to the prevailing party would be
the original filing fee of $250. Should the parties agree to
an equal distribution of the incurred costs of investigation,
each party woul d see an econom ¢ inpact of $1,211

This rule will inpact a seed producer and a seed deal er who
beconme involved in a dispute. The departnment does not expect
nore than three di sputes a year

NEWRULE 11l  SELLER S RESPONSE TO BUYER AND DEPARTMENT

(1) The seller's response filed with the depart nent
shall contain, but is not limted to the follow ng:

(a) seller nane and address;

(b) grower nane filing for alternative dispute
resol ution;

(c) date seller was first notified of request for
alternative dispute resolution

(d) responses nmade to the conplaint, whether they agree
or di sagree and why;

(e) seed lot identification including:

(1) nane of seed | abel er;

(it) lot number;

(ii1) certification nunber

(iv) seed Kkind,
) seed variety;
i) seed treatnent, (if treated);
il

sel l er name, date and signature.
The filing fee of $250 nust acconpany the copy sent
to the departnment and is non-refundabl e upon receipt by the
depart nment.
(3) The departnent may request additional information.
(4) If the seller fails to respond within the tine
given, the council may place the seller in default and advise
the buyer of their right to proceed with a civil conplaint in
state district court.
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vii) any tests conducted on the lot in question
(purity, germ nation, barley streak nosaic virus, other); and

viii) production year of seed |ot;

f) list of any additional sales of this |ot;

g) list of any other conplaints that may have been
recei ved; and

h)
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AUTH.  80-5-509, MCA
| VP:  80-5-506, MCA

REASON:  This rule provides the seller of seed the format
and information to reply to a submtted conplaint. The
information submtted by the seller allows the council to
assess whether this is a valid conplaint and determ ne ot her
probl ens or additional conplaints that may occur with the seed
[ ot in question.

The rule is further necessary because it advises the seller of
the buyer’s right to proceed in the event of the seller’s
default, and inpresses upon the seller the inportance of
advocacy by both parties in a dispute. The econom c i npact
for this rule is the sane as stated in New Rule I1.

NEW RULE IV EXPENSES FOR W TNESSES AND TESTI NG

(1) Upon request to, and approval of the council, the
buyer or seller may have witnesses on their behalf. The
expenses for witnesses for either side shall be borne entirely
by the party producing such witnesses. The costs of grow out
tests or other tests that may be required that exceed the
anount of the filing fee may be allocated by the council in
maki ng t he award.

AUTH.  80-5-509, MCA
| MP.  80-5-508 and 80-5-510, MCA

REASON:  Section 80-5-508, MCA allows for the
di stribution of costs for ADR Each party involved in ADR may
bring witnesses to a hearing for testinony on their behalf.
Al ternative dispute resolution is a cost effective way to
resol ve seed performance issues. The party bringing wtnesses
on their behalf should pay for their costs wthout the
expectation the costs woul d becone subject to the final award
to be paid by the non-prevailing party.

NEW RULE V | NVESTI GATI ON PROCEDURES (1) Investigation
procedures may include, but are not limted to the foll ow ng:

(a) interviewi ng the buyer of the seed;

(b) interviewing the seller of the seed;

(c) obtaining sanple(s) of any remaining seed for grow
out tests;

(d) obtaining copies of records of fertilizer or
pesticide that were applied to the field;

(e) observing the field conditions in question and
obt ai ni ng:

(1) pictures of plants grow ng;

(i1) stand counts of plants;

(ii1) soil sanples for analysis of fertilizer and
pesti ci de residue; and

(iv) maps of the field showi ng patterns or findings
observed;
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(f) contacting weather service to obtain weather
information during the grow ng season;

(g) contacting university, extension, or industry
personnel with expertise on crop type in question; and

(h) observing other docunentation as deenmed necessary by
counci | nenbers.

(2) Investigations made by the council should be
organi zed and under the direction of a |ead investigator with
the greatest know edge of the cropping systemand crop type
involved in the conplaint. This |ead investigator nay be
chosen fromthe council nenbership

(3) If the council determ nes none of its nenbers
possess the know edge or expertise to conduct a thorough
i nvestigation, nothing in these rules shall preclude the
council from appointing an investigator fromoutside its
nmenbership to conduct the investigation.

AUTH.  80-5-509, MCA
| MP.  80-5-504 and 80-5-506, MCA

REASON: Know edge of farm ng practices, cropping systens
and investigational procedures are essential to determning
whet her a seed failed to performas stated on the |abel. A
conplete investigation will also allow for an equitable
settl enent between the parties involved. Experts such as
Certified Crop Advisors (CCAs) nay be appointed to conduct the
investigation for the council. CCAs are trained in making
reconmmendations for various farmng practices. They are
know edgeable in fertilizer requirenments, soil conditions,
her bi ci de application, and water usage for crops.

NEW RULE VI SCHEDULI NG OF | NFORMAL HEARING (1) The
presiding officer shall fix the tinme and place for each
informal hearing and shall notify each party in witing of the
schedul ed informal hearing at |east seven days in advance of
t hat date.

(2) The informal hearing will follow the procedures of
t he Montana Adm ni strative Procedure Act established in 2-4-
603 and 2-4-604, MCA

(3) Such notice shall include:

(a) the names and addresses of the parties to whom
noti ce has been given;

(b) the address and tel ephone nunber of the presiding
of ficer of the council;

(c) the nanmes and addresses of the nenbers of the
counci | ;

(d) the date, tinme, place, and subject of the inform
heari ng; and

(e) a statenent of the legal authority under which the
informal hearing is being held including the sections of
statute and rul es invol ved.

(4) The presiding officer of the council shall attenpt
to schedul e the hearing at a tine and place nutual ly agreeabl e
to the buyer and the seller. Provided that if a nutually
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agreeabl e tinme and place cannot be found, the presiding
officer may set the time and pl ace.

(5) The presiding officer of the council may allow all
or a part of the informal hearing to be conducted by
t el ephone, or other electronic neans, when the rights of the
parties will not be prejudiced and each party has an
opportunity to participate.

(6) The parties involved in the informal hearing nust
decl are and receive approval fromthe council for all persons
appearing upon their behalf to provide testinony. A party may
not be represented by an attorney unless all parties are
represented by an attorney in the informal hearing.

AUTH.  80-5-509, MCA
| MP:  80-5-505, MCA

REASON: This rule allows both parties to provide
addi ti onal supporting testinony at an informal hearing.
Conmpl ex issues dealing with seed performance, agronomc
practices and environnental issues can beconme very cunbersone.
These issues and questions are not easily portrayed in a
witten notice and require further explanation in person by
the parties involved. The nmenbership of the council may have
guestions of both parties and this wll be nbst economcally
handl ed by a hearing where both parties are present to answer
al | questions.

NEW RULE VII WAl VER OF I NFORVAL HEARING (1) The
parties may provide, by witten agreenent submtted to the
presiding officer, that the informal hearing shall be
conducted on the pleadings submtted w thout oral argunent or
t esti nony.

(2) The council may make their determ nation through
submtted informati on and are not conpelled to hold an
i nformal hearing.

AUTH.  80-5-509, MCA
| MP:  80-5-509, MCA

REASON:. Section 80-5-509, MCA allows for the departnent
to adopt rules for the efficient adm nistration of ADR Both
parti es may have enough evidence to present in witten
docunentation for the council to review. If the anmount of
damages is small enough and the expense to travel to a central
| ocation is prohibitive, this rule gives both parties the
right to opt out of the informal hearing and have the counci
determ ne their case on the submtted docunmentation

NEW RULE VI 11 ALTERNATI VE DI SPUTE RESOLUTI ON COUNCI L
REPORT (1) The council shall prepare a witten report of its
findings wthin the established tinme frames. The report shal
i ncl ude:

(a) findings of fact and concl usi ons;

(b) the award; and
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(c) allocations as to costs, if any.

(2) A sinple magjority of the council shall be sufficient
to make a deci sion.

(3) The report shall constitute the final decision of
t he council .

(4) Any nenber disagreeing with an award nay prepare a
di ssenting opinion and that opinion shall be included in the
council report.

(5) Nothing in these rules will prohibit the departnent
from taki ng enforcenent actions based on the findings of the
alternative dispute resolution council as prescribed in 80-5-
136, MCA, of the Montana Agricul tural Seed Act.

(6) Council findings of "inconclusive due to | ack of
evi dence or cooperation” between parties would be noted in the
final report. These findings may result in no award of damages
being issued. Costs of the investigation would still be
al |l ocat ed equal ly.

AUTH.  80-5-509, MCA
| MP:  80-5-507, MCA

REASON:. Section 80-5-507, MCA requires the council to
finalize its investigation via a witten report to the
director. This report nmust be conplete and accurate as it
beconmes admi ssible in court should the parties decide to
pursue further | egal action. Council nmenbers with a dissenting
opinion may also wite a report that will becone a part of the
findings and court record.

NEWRULE | X AWARD UPON SETTLEMENT (1) If the parties
to a dispute settle that dispute during the course of an
alternative dispute resolution, the council, at the request of
the parties, may set forth the terns of the agreed settl enent
in the report. A copy of the agreenent reached by the parties
and a statenment requesting withdrawal from alternative dispute
resol ution nust be sent to the council.

AUTH.  80-5-509, MCA
| MP:  80-5-503, MCA

REASON:  This rule provides for the parties to term nate
the dispute resolution process, if both parties agree, before
t he council conpletes their findings. After initial
application for ADR the parties may decide the best way to
settle their dispute is better handl ed between them wi t hout
the ADR investigation. The business relationship between buyer
and seller will often be left intact if they work together to
solve the dispute. Settling the case before the counci
concludes its investigation will also benefit themif it
appears the cost of ADR will exceed the initial costs of
filing for ADR The agreement to settle is subject to
subm ssion in court the same as the council's conplete
findings and final report.
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NEW RULE X CONFI DENTIALITY (1) Article XII, Section 9,
of the 1972 Constitution of the State of Mntana provides for
the right of all citizens to participate in the deliberations
of public agencies, except where "the demand of i ndividual
privacy clearly exceeds the nerits of public disclosure.” If
any party to an alternative dispute resolution proceeding
requests that confidentiality be observed as to any part, or
all of the proceeding, they nust nmake a request to the counci
in the sworn conplaint referenced in [NEWRULE Il], or in the
response referenced in [NEWRULE Il1]. The council and the
departnment wi |l balance the privacy interests with the right
to participate and advise the parties before proceeding
whet her the dispute resolution will be kept confidential. In
the event the proceeding is determ ned open, then the
conpl aining, or responding party reserves the right to
wi t hdraw the conpl aint or response, or any part thereof,
bef ore any di sclosure i s nade.

AUTH.  80-5-509, MCA
| MP:  80-5-509, MCA

REASON: This rule is necessary because it tells the
affected public of their right to know, their right to privacy
and how the departnment will bal ance those conpeting interests
when responding to a request to observe proceedi ngs and
exam ne docunents.

4. Concerned persons may submit their data, views or
argunents concerning this proposed adoption in witing to
Gregory H Anes at the Montana Departnent of Agriculture, 303
N. Roberts, P.O Box 200201, Hel ena, MI 59620-0201; Phone:
(406) 444-2944; Fax: (406) 444-5409; or E-mail:
agr@tate.nt.us. Any comments nust be received no |ater than
August 19, 2004.

5. |If persons who are directly affected by the proposed
adoption wish to express their data, views and argunents
orally or in witing at a public hearing, they nust nake
witten request for a hearing and submt this request al ong
with any witten comments they have to Gregory H Anes at the
Mont ana Departnment of Agriculture, P.O Box 200201, Helena, M
59620- 0201; Phone: (406) 444-2944; TTY: (406) 444-4687; Fax:
(406) 444-5409; or E-mail: agr@tate.nt.us. A witten request
for hearing nust be received no | ater than August 19, 2004.

6. |If the agency receives requests for a public hearing
on the proposed adoption fromeither 10% or 25, whichever is
| ess, of the persons who are directly affected by the proposed
adoption; fromthe appropriate admnistrative rule review
conmttee of the legislature; froma governnental subdivision
or agency; or from an association having not |ess than 25
menbers who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
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persons directly affected has been determ ned to be 31 persons
based on 311 licensed seed deal ers.

7. The Departnent of Agriculture maintains a list of
i nterested persons who wi sh to receive notices of rul emaking
actions proposed by this agency. Persons who wi sh to have
their nane added to the list shall make a witten request
whi ch includes the name and nailing address of the person to
recei ve notices and specifies that the person wi shes to
recei ve notices regardi ng noxi ous weed seed free forage,
noxi ous weeds, alfalfa seed, agriculture in Mntana schools
program agricul ture devel opnent, pesticides, warehousenan,
produce, mnt, seed, alternative crops, wheat research and
mar keting, rural devel opment and/or hail. Such witten
request may be mailed or delivered to Montana Departnent of
Agriculture, 303 N. Roberts, P.O Box 200201, Helena, M
59620- 0201; Phone: (406) 444-2944; Fax: (406) 444-5409; or E-
mai |l . agr@tate.nt.us or may be made by conpleting a request
format any rules hearing held by the Departnent of
Agricul ture.

8. An electronic copy of this Notice of Proposed
Adoption is available through the Departnent's website at
www, agr . state.nt.us, under the Adm nistrative Rul es section
The Departnent strives to make the el ectronic copy of the
Notice conformto the official version of the Notice, as
printed in the Montana Adm nistrative Register, but advises
all concerned persons that in the event of a discrepancy
between the official printed text of the Notice and the
el ectronic version of the Notice, only the official printed
text will be considered. |In addition, although the Departnent
strives to keep its website accessible at all tines, concerned
persons should be aware that the website may be unavail abl e
during some periods, due to system nmai ntenance or techni cal
probl ens.

9. The bill sponsor notice requirenments of 2-4-302, MCA
apply and have been fulfilled.

DEPARTMENT OF AGRI CULTURE
(The original of these docunents were signed by the Departnent

Director and Departnent Attorney)

Certified to the Secretary of State, July 12, 2004.
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